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T4t ca cac anh s dung trong cudn sé tay nay thuéc ban quyén ctia RECOFTC.

Viéc tai ban cuén tai liéu nay nham muc dich gido duc hoac phi thuong mai dugc cho
phép ma khong can phai c6 su déng y trudc bang van ban ctia bén c6 ban quyén véi
diéu kién nguon trich tailiéu dugc trich dan day du. Nghiém cam tai ban cudn tailiéu
nay dé ban hodc cho cac muc dich thuong mai khac ma khéng c6 su déng y truéce
bang van ban ctia bén cé ban quyén.

Tai liéu nay bién soan béi Dy an dao tao nang cao nang luc vé REDD+ cho cédp co s&
clia RECOFTC dugc Ca quan Hagp tac va Phat trién Na Uy (Norad) tai trg. Nhiing quan
diém va théng tin dua ra trong &n phdm nay khong nhat thiét phan anh nhiing quan
diém hodc théng tin cia RECOFTC — Trung tdm vi Con ngudi va Rung, Lién minh khi
hau va NORAD.



Muc dich cia cuon tai liéu nay

Cudn tai lieu nay dugc xay dung nham hé trg cho gidng vién va thiuc day vién dia
phuong, nhiing ngudi tham gia vao xay dung nang luc, tap hudn vé bién déi khi hau
(BDKH) va REDD+ va c6 kién thuic co ban vé cac linh vuc nay.

Cudn s6 tay héi va tré 15i nay dugc xay dung dua trén nguyén tic ngudi dan ban dia
va cong dong dia phuang c6 quyén tu quyét, dua ra hodc thu héi sy dong thuan dua
trén nguyén tac tu nguyén, trudc va dugc thong tin day du (FPIC) ctia minh déi véi
cac du an vdéi vai tro tir bén ngoai béi cac du an d6 co thé anh hudng dén sinh ké, su
ti€p can tai nguyén dat, cling nhu céc tiéu chuan, gia tri van hda xa hoi cia ho. Pac
biét trong béi canh REDD+, 10 cau hoi va tra |6i dua ra trong cudn tai liéu nay dugc
thiét ké nham dap ting nhu cau ngay cang tang trong viéc gop phan dam bao an
toan vé méi trudng va xa héi ciia REDD+.

Cau hdi trong s6 tay nay la nhiing gi thudng dugc tham du vién héi trong cac cudc
tap huan va xay dung nang luc & dia phuong. Mugi cau héi va tra 16i dé tap trung giai
thich cac van dé sau:

« Khai niém co ban, nguén géc va tam quan trong ctia FPIC;

«  Nguyén tac co ban cta FPIC;

« Thuc trang FPIC trong linh vuc quan ly nguén tai nguyén thién nhién noi chung
va nganh lam nghiép néi riéng;

«  Khung phép ly va diéu luat trong nudc va quéc té tng ho viéc sir dung FPIC;

« Thuc trang viéc thuc hién FPIC trong REDD+; va

«  Thach thic chinh cta viéc thuc hién FPIC trén thuc té va vai tro clia ngudi dan ban
dia, cong déng dia phuong trong qua trinh do.

Nhiing vi du, trudng hop lién quan dugc 16ng ghép trong cuén tai liéu nay nham
giup giai thich cho céc cau tra I6i. Nhiing vi du dé cling dugc ldy tir cac linh vuc va
khu vuc khac vi cac qua trinh va viéc thuc hién REDD+ dam bao quyén FPIC van con
han ché trong khu vuc Chau A Théi Binh Duaong.

Cudn sé tay hoi va tra 16i vé FPIC ban tiéng Viét dugc dich va diéu chinh cho phu hop
Vi b8i canh dia phuong ti quyén “Déng thuan dua trén nguyén tac tu nguyén, trudc
va dugc théng tin day dt trong REDD: S6 tay danh cho thic ddy vién co s&” ban tiéng
Anh.



10 cau hoi chinh

1 boéng thuan dua trén
nguyén tac tu nguyén,
trudc va dugc thong
tin day du (FPIC) la gi?
Tai sao FPIC lai quan
trong?

3 Chir“trusc” c6 nghia gi
trong qua trinh FPIC?

5 Chit"déng thuan” cé
nghia gi trong qua
trinh FPIC?

4

Chir“ty nguyén” cé
nghia gi trong qua
trinh FPIC?

Chir“dugc thong tin
day du” c6 nghia gi
trong qua trinh FPIC?



10

Céclinh vuc quan ly
tai nguyén thién nhién
khac nhau nao c6 thé
ap dung FPIC?

Khung phép ly va
chinh sach quéc gia,
quéc té nao can phai
st dung FPIC va thuc
té viéc thuc hién FPIC
trong REDD+ dang
dién ra nhu thé nao?

Vai tro clia nguei dan
dia phuong véi viéc ap
dung FPIC trong béi
canh REDD+ la gi?

Tai sao FPIC lai quan
trong trong linh vuc
quan ly riing va thuc
trang FPIC hién nay
nhu thé nao?

Nh(ing thach thuc
chinh nao gay can tr&
viéc dua FPIC vao thuc
tién REDD+ va co quan
nao sé dadm bao FPIC
trong REDD+ dugc
thuc thi & cdp quéc
gia?






Cau hdi 1

Dong thuan dua trén nguyén tac tu nguyén, truéc va dugc
thong tin day da (FPIC) la gi? Tai sao FPIC lai quan trong?

Dong thuan dua trén nguyén tac tu nguyén, trudc va dugc thong tin day du (FPIC)
c6 thé téng quat la viéc thira nhan quyén tu quyét. Khi cac du an phét trién hay du
an xay dung cd sé ha tang dugc lap k& hoach va trién khai, FPIC dem dén quy trinh
cu thé cu thé vé van héa nham dam bdo quyén clia ngudi dan dia phuong'. Qua
trinh FPIC dua trén ca s& thuc té rang ngudi dan dia phuong cé quyén thuong thao
diéu kién déi vai bat ky du an nao c6 anh hudng truc ti€p tdi 16i séng hay sinh ké
cla ngudi dan, trong dé cé ca quyén st dung dat va tai nguyén dat? Noi cach khac,
ngudi dan dia phuong cé thé chap nhan hay phan déi mét du én xay dung cc sé ha
tang hay du an phat trién do bén ngoai dé xuat®. Ngoai ra ho cling c6 thé dua ra diéu
kién va thuang thao cac diéu khodn dé c6 thé chap nhan hay tir chi du én dé. Tuy
nhién théng thudng ngudi dan dia phuong thiéu quyén luc chinh tri dé dua ra chinh
kién ctia minh va dé chinh kién d6 dugc cdng nhan. FPIC dem dén co hoi va ca ché
dé quyén ca ban cia ngudi dan dugc tén trong, dé dua ra ti€ng noi clia ngudi dan vé
mot du an nao d6 dugc dé xuat.

Khéi niém FPIC khéng hé mdi, nd bdt nguén ti nhiing du an phét trién quy mé 16n
c6 tac dong dang ké dén viéc st dung dat va nguy co cao trong viéc gay ra mau
thuan gilra cac cong dong chiu anh hudng va cac bén thuc hién du an. Cac du an
phat trién cdng nghiép nhu khai thac mé*, dau, khi d6t° 1a vi du dién hinh cho nhiing
mau thuan nay.

Viéc lay di quyén ctia ngudi dan dia phuong bang cach khéng cho ho tham gia vao
quy trinh ra quyét dinh da anh hudng dén cudc séng va sinh ké ctia ho, dac biét dén
nhiing ngudi cé lién quan dén s& hiiu dat tranh chap tur tudc téi nay da lam cho FPIC
trd nén can thiét. Su tap trung ban dau cta FPIC |a vao ngusi dan ban dia nhung véi

1. Ngusi dan dia phuong la nhiing ngudi sinh séng gén rimg va cé sinh ké phu thudc rat 16n vao cac san pham va dich
vu tir riing. Ngudi dan dia phuong bao gém céng déng ban dia, ngusi dan toc thiéu s6, ngudi dan di cu va nong ho
& khu vuc néng thén.

2. Edwards, K, Triraganon, R, Silori, C, & Stephenson, J 2012, Putting Free, Prior, and Informed Consent into Practice in
REDD+ Initiatives: A Training Manual, RECOFTC, IGES and Norad, Bangkok, Thailand.

3. Ibid.

4. Mahanty, S & McDermott, CL 2012, ‘Free, Prior and Informed Consent in Mining and Forest Certification: Lessons for
REDD+. Presented at “Beyond Carbon’; Justice and Equity in REDD+ workshop, University of Oxford. Available from:
<www.eci.ox.ac.uk/redd/downloads/ppt/1-3-mcdermott.pdf >. [7 January 2014].

5. Voss, M, & Greenspan, E 2012, Community Consent Index: Oil, Gas and Mining Company Public Positions on Free, Prior,
and Informed Consent, Oxfam America Research Backgrounder series, Available from: <www.oxfamamerica.org/
files/community-consent-index.pdf>. [7 January 2014].



su thdo luan dang I6n dan lén vé viéc lam thé nao dé ton trong quyén clia cong déng
dia phuong, dac biét la nhiing ngudi s6ng phu thudc vao tai nguyén dat va riing,
khién FPIC dang dan c6 dugc vi thé quan trong trong linh vuc lam nghiép. Do d6
quyén FPIC (vé mat ly luan) c6 thé ap dung cho bat ky du 4n nao c6 dnh hudng dén
cudc séng va sinh ké cia ngudi dan dia phuong. Khi khong tién hanh qua trinh FPIC
hop phap thi su bat dong clia ngudi dan d6i véi mot du an phat trién thudng rat phd
bién. Diéu nay tham chi con tram trong hon khi du an cé tac dong tiéu cuc dén doi
song va phuc lgi clia cac cdng déng bi anh hudng hoac co tiém nang lam thoai hoa
gia tri van hoa va xa hoéi ctia cong déng hodac clia vung du an dé xuat. Trén thé gidi,
mot s6 du an da bi dinh chi hoac hily bo do thi€u tham van véi cac cong dong bi anh
hudng, dan dén cac cudc biéu tinh ctia néng dan, cong déng dia phuong va ngudi
dan ban dia. K&t qua |a nhiing ngugi thuc hién cé thé phai d6i mat véi mot loat cac
hau qua nhu t6n thém chi phi do cham trién khai du an. Ngudi dan dia phuong c6
thé phai hiing chiu nhiéu mat mat vé nguén sinh ké va sinh hoat hang ngay, méi de
doa dén dia diém quan trong vé mat van hda tinh than khi ho tiép tuc dau tranh cho
quyén lgi ctia minh (xem Hop 1).

Hép 1: Nguy co khéng ddm bao dugc su dong thuan

Pap Xayaburi tai séng Mékdng: Dé xuat xay dung dap Xayaburi trén song Mékong
da gay ra nhiéu chi trich va y kién tréi chiéu tir cac t6 chic dan su xa hoi va cong déng
dia phuong. K& tirdau nam 2011 t8 chuic River Coalition Campuchia (tam dich: T6 chic
lién minh céc dong séng) (RCC) do Dién dan cac t chiic phi chinh phi Campuchia
quan ly da yéu cau dinh chi viéc thi cdng cong trinh dap Xayaburi. T6 chiic RCC da dua
ra yéu cau nay vi cong trinh d6 c6 thé dem dén tac dong tiéu cuc téi sinh ké ctia ngudi
dan Campuchia, dac biét la nhiing ngudi séng phu thuéc vao danh bat ca & viing
s6ng Mé&Kéng. Hon nita dap nay c6 nguy cg gay ngap ung, |G lut cho riing va dat néng
nghiép. Ngoai ra dap nay con gay ra nhiing tac dong tiéu cuc dén nang suat sinh thai
cla vung dat ngap nudc (né chan dong phu sa co tac dung duy tri su mau mé clia dat
ha nguén va Béng bang chau thé séng Mé Kéng). Quy trinh danh gia tac dong vé moi
trudng ctia dap nay ciing thé hién nhiéu thi€u sét vi né chi béo cdo nhiing xem xét vé
tac dong bén trong dap nudc va 10 km ha nguén. Theo bao cao danh gia chién lugc vé




moi trudng ctia Hoi déng sdong Mé Kéng (MRC), tac déng vé mat kinh té - xa hoi va hé
sinh thai xuyén bién gidi c6 thé sé xay ra tai Campuchia. Ngoai ra, chi phi va lgi ich ctia
du an xay dap Xayaburi d6i véi cac quéc gia c6 song Mé Kong chay qua rat khac nhau.
Cong hoa Dan chu Nhan dan Lao va Thai Lan dugc cho la sé nhan dugc nhiéu lgi ich
nht tir viec xay dung dap trong khi nhiing chi phi vé kinh té - xa héi sé dugc phan bé
khéng tuong xting cho cac nuéc ha nguén, cu thé 1a Campuchia va Viét Nam.

Nguén: STIMSON 2013, NGO Forum’s Campaign Against Xayabury. Available from: <http://www.stimson.org/
summaries/ngo-forums-campaign-against-xayaburi/>. [28 December 2013].

Du an mé Yanacocha cua tap doan Newmont: Ké hoach clia tap doan Newmont
nham mé& réng md Yanacocha sang nui Quilish, Peru, 1a mét trong nhiing vi du dién
hinh nhat vé nhiing van dé c6 thé xay ra khi cdng déng khéng dugc tham van vé du an.
Nhirng cudc biéu tinh ctia cong déng da lam Newmont thiét hai khoang 1,69 ty d6 la
My do tién d6 du an cham lai, budc tap doan phai cam két sé khéng bao gid khai thac
vang tri gia 2,23 ty d6 la My ti nui Quilish. Kinh nghiém da dan dén su thay déi trong
noi bd Newmont - hién dang tham gia vao mot trong nhitng quy trinh can du ctia cac
bén lién quan quy mé nhat dugc thuc hién tai md Akyem & Ghana.

Nguén: Anderson P 2011, Free, Prior and Informed Consent: Principles and Approaches for Policy and Project
Development, RECOFTC - The Center for People and Forests, Bangkok. (original source: Lehr, A & G Smith 2010,
Implementing a Corporate Free, Prior and Informed Consent Policy, Foley Hoag LLB, Boston and Washington
DC. Available from: <www.foleyhoag.com>. [12 November 2013].

Du &n vang Esquel: G Achentina, mot du an khai thac mé hdm mé cé tén goi Du
an vang Esquel dugc dé xudt xay dung gan thij tran Esquel. Ngay ti ban dau, cong ty
thuc hién du an nay da khéng tham gia ddi thoai véi ngudi dan thi tran dé c6 thé hiéu
nhiing mong dgi va m6i quan tam cua ho. Céng ty da khong thong bao véi nguai dan
thi trdn vé nhiing lgi ich va rui ro tiém nang cuda hinh thic lién doanh cta cong ty. Sau
d6 vao thang 3/2003 ngudi dan nai day c6 ca hoi dé quyét dinh c6 trién khai du dn hay
khong. Két qua cho thay da s6 ngudi dan tur choi viéc thuc hién du an. Do dé mo nay
da khoéng dugc hoan thién. Tiéng noi ctia ngudi dan thi tran dugc Iang nghe va do dé
tat ca su dau tu trudc do6 cho du an déu trd nén lang phi.

Nguén: World Resource Institute 2007, Development Without Conflict: The Business Case for Community Consent.
Available from: <www.wri.org/publication/development-without-conflict>. [19 October 2013].




Do dd, FPIC la mot qua trinh tao diéu kién thuén Igi cho tat ca cac bén lién quan tham
gia vao mot du an dé xuat, dac biét néu FPIC dugc thuc hién trudc khi ti€n hanh dau
tu du an (xem Hop 2).

Hép 2: Lgiich cta viéc ddm bao su ddng thuan cia ngudi dan dia phuong cho mét
du an phat trién.

& Philippines, mot du an phat trién vé khai thac khi d6t tu nhién ngoai khoi, quan dao
Palawan nhan dugc hé trg dang ké tir ngudi dan dia phuong nhd nhiing né luc théng
bdo cho céng ddng bi anh hudng va tim kiém sy dong thuan cda ho. Theo Vién Tai
nguyén Thé gidi, cAc nha xay dung du an da t6 chuc: (1) Ti€p can cong déng va phéng
van lay y kién cta lanh dao chii chét va ngudi ra quyét dinh cdia dia phuong; (2) tuyén
truyén, phé bién théng tin, gido duc va truyén thong; (3) khdo sat nhan thic ctia ngusi

dan va t6 chuic héi thao c6 su tham gia dé gidi thiéu du an va xac nhan ban dau két
qua khao sét; va (4) 16i kéo su tham gia vao viéc xay dung ké hoach quan ly méi trudng.

Trén co s& phan hoi ctia ngusi dan dia phuong, cac nha xay dung du an da diéu chinh
dang ké ké hoach ctia ho va ti€p tuc d6i thoai véi ngusi dan trong sudt giai doan xay
dung. Diéu nay dan dén viéc du an dugc chap nhan va thuc hién thanh cong.

Nguén: World Resources Institute 2007, Development Without Conflict: The Business Case for Community Consent.
Available from: <www.wri.org/publication/development-without-conflict>. [19 October 2013].

Dac biét, FPIC 1a mét qua trinh dang dugc trién khai, 13p di l3p lai va nhiéu tang I6p
chi khéng phai la mét hoat dong can su phé duyét® mot lan. Biéu nay c6 nghia
nhiing ngudi dé xuat du an va cong dong dia phuong can phai théng nhat cac hoat
dong khac nhau & cac giai doan khac nhau cda viéc thuc hién du an cho dén khi du
an két thic. Néu thoa thuan dat dugc ngay trong nhiing budc dau clia du én thi sau
d6 nén tim kiém su dong thuan ctia ngudi dan dia phuang trudc khi bat dau lap ké
hoach va thuc hién cac budc tiép theo trong dé xuat du an. Pat dugc su dong thuan
dé bat dau du an la khong du cho du dn dé tiép tuc trién khai cho dén khi hoan thanh.

6. Sosa,|2011, License to Operate: Indigenous relations and free, prior and informed consent in the mining industry. Available
from: <http://www.sustainalytics.com/sites/default/files/indigenouspeople_fpic_final.pdf>. [19 October 2013].






Cau hai 2

Ch{“tu nguyén” c6 nghia gi trong qua trinh FPIC?

“Tu nguyén” trong FPIC nghia la cac quyét dinh dugc dua ra trong qua trinh FPIC
khong bi ép budc. Vi du: khéng bi ép budc bang vii luc, de doa, ap buc hay ap luc ti
bat clt bén nao (ca nhan, cong ty, t6 chuc hay chinh pht?). Mot quyét dinh tu nguyén
tuy thudc vao su lua chon clia céc ca nhan lién quan cling nhu vao tinh huéng cu thé
ho can ra quyét dinh. Vi du: dé thic ddy mot quyét dinh “tu nguyén” thi diéu téi thiu
can lam la t6 chuic cac cudc hop phu hgp vé thdi gian dé ca nam gidi va phu nir déu
c6 thé tham gia, tat cd moi ngudi déu cé thé tiép can vai dia diém ra quyét dinh ma
khéng dat phu nit vao bat ky tinh huéng nguy hiém nao, tao diéu kién tham gia t8i
da trong quy trinh ra quyét dinh.

FPIC can bao gém tat ca cac bén lién quan cé kha nang bi anh hudng bai quyét dinh
dua ra (xem Hop 3). Viéc ¢ dai dién clia cdc nhém dé bi tén thuong cuing vdi cac
bén lién quan khac nhu chinh quyén dia phuong va cac té chic tai co sé la rat quan
trong. Thanh nién dia phuong, ngudi gia, phu n, nam gidi, thanh vién cong déng
dugc gido duc chinh théng, cac thanh phan khac vai kién thic truyén thong, phong
tuc, chti s& hiru dat dai va dai dién ctia cac nhom dan téc khac nhau can phai cé mate.
Su tham gia d6ng d0 cla cac thanh phan nay sé dam bao dugc viéc thu thap quan
diém va méi quan tadm cla tat cac bén lién quan trong cudc hop va tir dé sé dat duagc
su dong thuan cao. Chi ¢ su bao ham day dl va can du clia tat ca cac bén lién quan
trong budi thao luan méi ddm bao duoc déng thuan dich thuc.

7. Edwards, K, Triraganon, R, Silori, C, & Stephenson, J 2012, Putting Free, Prior, and Informed Consent into Practice in
REDD+ Initiatives: A Training Manual, RECOFTC, IGES and Norad, Bangkok, Thailand.

8. Mahanty, S & McDermott, CL 2012, ‘Free, Prior and Informed Consent in Mining and Forest Certification: Lessons for
REDD+. Presented at “Beyond Carbon’; Justice and Equity in REDD+ workshop, University of Oxford. Available from:
<www.eci.ox.ac.uk/redd/downloads/ppt/1-3-mcdermott.pdf >. [ 7 January 2014].



Hop 3: Cac bén lién quan thuong tham gia vao qua trinh FPIC

Coéng déng dia
phuong va ngudi dan
ban dia

Nha tai tro PROPOSED
(VD: ngén PROJECT

hang phat Chinh quyén
trién tu nhan, trung
uong/tinh/dia
phuong

Doanh nghiép quéc
doanh/tu nhan

Nguén: Adapted from Hill, C, Lillywhite, S & Simon, M 2010, Guide to Free, Prior and Informed Consent, Oxfam Australia.
Available from: <http://www.culturalsurvival.org/sites/default/files/ guidetofreepriorinformedconsent_0.pdf>.
[12 January 2014].

Diéu quan trong la can phai dua moi ngusi vao chung mét moi trudng doi thoai. Can
can nhic viéc quyén luc va cau tric phan tang c6 thé anh hudng dén cac bén lién
quan trong cac thao luan va qua trinh ra quyét dinh (xem Hop 4). Mot cach dé giam
tadc dong clia hé théng phan tang xa hoi hodc anh hudng quyén luc la lam viéc trudc
tién v6i cdc nhom khac nhau mét cach riéng 1é; chadng han nhu véi phu nit, nam gidi,
dan toc thiéu sé va nhitng ngudi dé bi tén thuong khac; sau d6 trinh bay két qua véi
moi déi tugng trudc khi dua ra quyét dinh cudi cling.
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Ngoai ra cac nha xay dung va nha thuc hién du én can cam két bang van ban rang ho
sé khong thuc hién cac budc khac nhau ctia mét du an ma khong cé su dong thuan
clia cac bén lién quan tai tat cd cac diém dugc thao luan thau dao trong suédt thoi
gian thuc hién du an. Trong trudng hop khéng c6 dugc sy dong thuan, cac bén can
thao luan ky dé xac dinh khi nao c6 thé sé dat dugc diéu do’.

Ngugi dan dia phuong cé nguy ca bi anh hudng tir du an c6 quyén yéu cau mot luat
su, ngudi trung gian, c6 van phap luat hodc mét ca nhan tueng tu néu ho can hé trg
trong qua trinh ra quyét dinh. Cac nha xay dung va thuc hién du an chiu trédch nhiém
chi tra chi phi thué hé trg bén ngoai nay. Quan trong hon ca 1a viéc kiém tra mot cach
doc 1ap dé xac nhan xem qua trinh tim kiém su dong thuan co tu nguyén va khéng
chiu bat ky anh hudng nao.

9. Anderson, P 2011, Free, Prior and Informed Consent: Principles and Approaches for Policy and Project Development.
RECOFTC and GIZ, Bangkok, Thailand.



Cau hdi 3

Ch{“trudc” cé nghia gi trong qua trinh FPIC?

“Trudc” trong FPIC dé cap dén mét tinh hudng trong do6 su dong thuan dugc tim
kiém mot cach day du trudce khi phé duyét du an va trudce khi cac nguén tai chinh,
trang thiét bi va nhan luc dugc phan bé cho du én dé.

“Trudc” cling dé cap dén su can thiét phai xem xét thai gian can cho viéc tim kiém
mot thoa thuan. Ngudi dan dia phuong can cé du thai gian dé nghién cau, x ly
thong tin va trai qua qua trinh ra quyét dinh da dugc thong nhat. Diéu quan trong la
can cho ngudi dan du thai gian dé phan tich va tim ki€m thém thong tin'. Viéc théng
nhat vé thai gian cho qua trinh ra quyét dinh cling rat can thiét.

Khoang thai gian yéu cau dé cé dugc su déng thuan phu thudc vao ban chat va quy
mo clia du an dugc dé xuat, nhirng tac dong du doan ctia du an doi vdi sinh ké clia
ngudi dan dia phuong, muc d6 rai ro va quy trinh ra quyét dinh do ngudi dan lua
chon. Day la mot s6 yéu t6'" can quan tam, can nhac.

Mot ly do quan trong khac clia viéc can cung cap da thoi gian do 1a dé dam béo tat
ca cac yéu t6 dau vao va kién nghi cia ngudi dan dia phuang dugc 1ong ghép vao ké
hoach du an. Cach ti€p can nay sé dem lai lgi ich cho nguai dé xuat du an cing nhu
cho cong déng dia phuang. Cu thé, d8i véi ngudi dé xuat du an, quy trinh nay sé tang
cudng co héi dat dugc su déng thuan véi ngudi dan. Boi véi ngudi dan dia phuong,
day la co hoi dé ho co thé chia sé méi quan tam hay nhiing van dé ctia minh va dé
chac chan rang m6i quan tam va van dé do dugc xem xét, giai quyét. Trong mot vai
truding hap, ho c6 thé chi dua ra théa thuan véi moét sé diéu kién nhat dinh.

10. Edwards, K, Triraganon, R, Silori, C, & Stephenson, J 2012, Putting Free, Prior, and Informed Consent into Practice in
REDD+ Initiatives: A Training Manual, RECOFTC, IGES and Norad, Bangkok, Thailand.

11. lbid
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Cau hoi 4

Chi“dugc théng tin day d0” c6 nghia gi trong qua trinh FPIC?

“Pugc théng tin day d0” trong béi cdnh FPIC c6 nghia la nguai dan dia phuong dugc
cung cap théng tin chinh xac, ré rang va day du bang ngon ngt ho st dung. Nhiing
thong tin lién quan c6 thé bao gdom pham vi, muc tiéu, thai gian, nguén luc tai chinh
va con ngudi ctia du an, dién tich dat bi anh huéng va qua trinh FPIC sé thuc hién.

Tat ca nhiing ai tham gia vao quy trinh ra quyét dinh déu can phai nam ré cac khia
canh khac nhau cta du &n. Ly tuéng nhat la trudc khi dua ra mot quyét dinh, nguoi
dan dia phuang can phai hiéu dugc cac tdc dong clia du an lén méi trudng, kinh té
va xa hoi, lgi ich va thach thic doi véi cdéc nhém ngudi khac nhau clia cong déng. Tac
dong 1én quyén s& hitu dat, nguon tai nguyén thién nhién va sinh ké, bao gom bién
phdap gidm thiéu/boi thudng, la nhirng nhan t6 quan trong nhat can can nhic trong
quy trinh chia sé théng tin.

Ngoai ra, thong tin cung cap cho ngudi dan dia phuang can mang tinh khong thién
vi, c6 nghia la théng tin can phai trung lap, ré rang va day dd. Quy trinh chia sé thong
tin can dugc thdc ddy b&i mot bén thd ba (xem Hop 5). Cac nha xay dung hodc thuc
hién du an phai tiét |6 tat ca cdc moi quan tdm ctia ho mét cach minh bach ngay tu
ban dau vi théng tin méi cé can phai dugc chia sé véi cong dong mét cach kip thai.
Diéu nay cling c6 nghia viéc chia sé théng tin can phai thuc hién theo mot qua trinh
I3p di 1ap lai cho phép ngudi dé xuat du &n va cong dong dia phucng cé thé dam
phan véi nhau dé dat dugc su théng nhat chung.

Nhin chung, can chia sé thong tin bang ngén ngir dia phuong'? theo cach gap mat
truc tiép dé dam bdo ngudi dan hiéu dugc thong tin dé va bat ky cau héi nao lién
quan dén du an déu dugc lam rd ngay trong budi gdp mat. Thong tin can dugc
truyén tai thong qua phuong tién va cong cu cé su tham gia va phu hgp véi van héa
dia phuang; vi du nhu qua céc vai dién hay phuong phép c6 su tuong tac dé hé trg
qua trinh chia sé thong tin. Viéc cung cap day di thai gian cho thanh vién cong dong
va ngudi dé xuat du an thao luan gidp lam ré cac cau héi, quan ngai va van dé clia ca
hai bén (xem Hop 6).

12. Hill, G, Lillywhite, S & Simon, M 2010, Guide to Free, Prior and Informed Consent, Oxfam Australia. Available from: <http://
www.culturalsurvival.org/sites/default/files/guidetofreepriorinformedconsent_0.pdf>. [19 October 2013].
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Hop 5: Vai tro cia thuc day vién dia phuong - kinh nghiém cia UN-REDD

Chuong trinh UN-REDD tai Indonesia va Viét Nam da s dung qua trinh FPIC trong
nhiing nam vira qua khi trién khai cac hoat dong sén sang cho REDD+. Kinh nghiém
c6 dugc da lam néi bat tdm quan trong clia thic ddy vién dia phuong trong qua trinh
FPIC va su can thiét phai danh gia kha niang ctia thic ddy vién co sé va xay dung nang
luc cho ho.

Thuc day vién co s& c6 thé lam nén cau ndi gilta cac bén lién quan dia phuong va chinh
pht va/hodc ngudi xay dung du an. Su hiéu biét ctia ho vé quan diém clia dia phucng
va quéc gia, ki€n thuc ky thuat va van héa thuc su can thiét cho mot qua trinh FPIC
thanh cong.

UN-REDD cho rang “thic ddy vién dia phuang rat can cho hoat déng nang cao nhan
thuc va thao luan hiéu qud”. Pay clng chinh la phan quan trong cho viéc 16i kéo su
tham gia clia cdng déng dia phuang va ngudi dan bén dia. Thic ddy vién hé tro bang
céach xay dung long tin gilla cdc bén. Nhiing quan sat nay dugc téng hgp théng qua
kinh nghiém ctia du an Nang cao nang luc vé REDD+ cho cép cd s& do RECOFTC thuc
hién tai 5 quéc gia - Indonesia, Lao, Myanmar, Nepal va Viét Nam - ngi luc lugng thuc
d4y vién dia phuong do du an tap hgp 6 vai trd quan trong trong cong tac dao tao va
nang cao nhan thiic vé bién dsi khi hau va REDD+ cho céc bén lién quan cap cc sG cla
5 quoc gia du én.

Nguén: 1) UN-REDD Programme 2013, Guidelines on Free, Prior and Informed Consent. Available from: <www.
un-redd.org/Launch_of_FPIC_Guidlines/tabid/105976/Default.aspx>. [12 November 2013]; 2) RECOFTC 2012,
Grassroots capacity building for REDD+ in Asia Pacific 2013: Annual Progress Report, RECOFTC — The Center for
People and Forests, Bangkok, Thailand.




Hép 6: Kinh nghiém ctia du an Xay dung nang luc vé REDD+ cho cap co s&
tai Chau A

Kinh nghiém clia du an Xay dung nang luc vé REDD+ cho cép ca s& tai Chau A do
RECOFTC trién khai tai Indonesia, Lao, Myanmar, Nepal va Viét Nam cho thdy su mé
phong va cac cdng cu phu hgp vé van hoa da rat hiru dung cho viéc giai thich cac khia
canh khac nhau clia du an, trong d6 c6 khai niém, pham vi, vai tro clia cac bén lién
quan va tac dong cé thé xdy ra, dic biét véi ngudi dan cé trinh d6 hoc van khac nhau
vGi ngén nglt dia phuong khac nhau. Du an st dung ap phich, tranh anh va mét s6
cudn sach don gian dé gidi thich khai niém REDD+ va bién d8i khi hau theo ngén ngir
clia cac quéc gia du an. Ngoai ra du n cling t6 chiic cac cudc trinh dién mua réi nudc
tai Lao va Campuchia, dién kich va lam chuong trinh radio & Né Pan. Tir ndm 2009 dén
nam 2013, dy an da nang cao nhan thic cho hon 35.000 bén lién quan cap cd s& vé
bién d8i khi hau va REDD+ tai cac quéc gia du an.

Nguén: RECOFTC 2012, Grassroots capacity building for REDD+ in Asia Pacific 2013: Annual Progress Report,
RECOFTC - The Center for People and Forests, Bangkok, Thailand.

Ngoai viéc chia sé thong tin day di vé mot du an dé xuat thi nguai dé xuat du an va
thic ddy vién chiu trach nhiém thuc thi FPIC can phai chia sé nhiing thanh t6 chinh
sau clia FPIC cho nguai dan dia phuong:

Ngudi dan dia phuong cé quyén tham gia vao qua trinh FPIC;
Tim ki€m su déng thuan cho mét du én can phai lam theo qua trinh 13p di l3p lai;
Ngudi dan dia phuong c6 quyén xac dinh cac van dé can giai quyét théng qua
qua trinh FPIC;
Thai gian va dia diém té chic FPIC can phai dugc ngudi dan dia phuong va ngudi
dé xuat du an cung théng nhat;
Qua trinh FPIC va ca ché tiém ki€ém su dong thuan can phai minh bach, ré rang;
Cao ché khiéu nai la mét phan khéng thé thi€u cta FPIC va co ché d6 can phai cé
trudc khi qua trinh bat dau;
Ngudi dan dia phuong c6 quyén tim kiém I5i khuyén, c6 van tir cac chuyén gia
bén ngoai vé cac linh vuc xa héi, ky thuat va phap luat;
Cac giai phap thay thé cho du an dé xuat can phai dugc thao luan, cling véi do
nhiing tac dong tiém nang, phuong phap gidm thiéu, goéi dén bu va céng tac
theo gidi can phai dugc léng ghép vao ké hoach du an.
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Cau hoi 5

Ch{t “d6ng thuan” cé nghia gi trong qua trinh FPIC?

Ngugi dan dia phuong cé quyén chdp nhan hay tir ch6i mét du an dugc dé xuat.
Theo quy trinh ra quyét dinh ma nguai dan lua chon, ho c6 quyén tham gia vao cac
thda thuan cho phép trién khai du an ciing nhu tir chéi du an & bat ky giai doan nao.
N6i cach khac, ho cé thé chdp thuan hodc ti chéi déng thuan.

Pau tién can phai hiéu ngusi dan dia phuong chap thuan hay bac bé su déng thuan
nhu thé nao va theo hinh thiic nao. Ho c6 thé lam theo mot quy trinh ra quyét dinh
ma ho c6 va ua thich. Tuy nhién, néu ho chua cé thi can phai xay dung mét quy trinh.
Trong tat cad moi trudng hap, can xac dinh cac ca quan ra quyét dinh ma nguai dan
mong mudn va tin tuéng.

Su tham gia day du clia ngudi dan dia phuong, dac biét la nhiing ngugi chiu anh
hudng ti du an, rat can thiét dé dat duoc su déng thuan va hé trg ctia ho cho du an.
Tuy nhién hinh thic d6ng thuan va ai sé dua ra dong thuan con phu thuéc vao giai
doan hoat dong ctia dy an va cac tiéu nhém trong cong déng dia phuong - nhiing
ngudi sé chiu dnh hudng tir viéc thuc hién du an'. Hinh thic dong thuan cé thé bao
gém dong thuan bang van ban phuc vu nhu cau tai liéu hoa; tuy nhién, trén quan
diém da dang van hoa va trong nhiéu trudng hgp do trinh d6 clia ngudi dan ving
néng thon con thap nén déng thuan bang van ban c6 thé sé khéng phai la hinh thiic
déng thuan phu hop nhat. Trong trudng hop dé, ngusi dé xuat du an can phai xac
dinh quy trinh, thu tuc va phuong phép tim kiém déng thuan ma céng déng mong
muén. Viéc diéu chinh hinh thiic dong thuan can du trén céng tac danh gia dinh ky
cac co quan va quy trinh ra quyét dinh dugc lua chon & dia phuong dé c6 thé mang
dén su tham gia nhiéu hon va hiéu qua han cho quy trinh ra quyét dinh trong tuong
lai.

Dé& 6 thé c6 bang chiing chinh thic vé viéc su dong thuan da dugc chap thuan hay
bac bo, can xay dung va luu trit mét s6 tai liéu. Vi du, néu hinh thic van ban khong
dugc chap nhan hodc lam nhiing ngudi c6 lién quan kho hiéu thi can théng nhat vé
mot hinh thic tai liéu héa khac pht hgp hon vé mét van héa nhu phim hay anh chup
tu qua trinh.

13. Anderson, P 2011, Free, Prior and Informed Consent: Principles and Approaches for Policy and Project Development,
RECOFTC & GIZ, Bangkok, Thailand.
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T4t ca cac bén can dua ra su déng thuan cia minh hodc can thdo luan dé théng nhat
giai phap c6 lgi cho tat ca cac bén. Trong truong hap khéng dat dugc su dong thuén
cling V@i viéc nguédn luc tai chinh va thai gian han hep thi can két thic du an hoac
diéu chinh dé bat dau FPIC trong khudn khé thai gian da dugc xac dinh™.

14. Anderson, P 2011, Free, Prior and Informed Consent: Principles and Approaches for Policy and Project Development,
RECOFTC & GIZ, Bangkok, Thailand.
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Cau hoi 6

Cac linh vuc quan ly tai nguyén thién nhién khac nhau nao cé
thé ap dung FPIC?

Nhu da dé cap trong phan tra 16i Cau hoi 1, FPIC bat nguon ti linh vuc khai thac tai
nguyén nhu céng nghiép khai thac mo, dau khi va khi dét. Mot vai trong sé nhiing
linh vuc nay cé st dung FPIC hodc mét hinh thuc khac cda FPIC trong quy dinh cua
t6 chiic. Ho da nhan ra tdm quan trong' ctia FPIC qua kinh nghiém thuc hién FPIC
clia minh. V& nguyén tac, FPIC c6 lién quan tdi tat ca cac du an cé thé dnh hudng dén
quyén clia ngudi dan dia phuong vé dat va sir dung dat, lanh thé, nguén tai nguyén,
sinh ké va/hodc du an do co thé cé tadc dong dén sinh thai/maéi trudng. Vi vay bat ky
du an nao do bén ngoai khéi xuéng cé lién quan dén tai nguyén thién nhién déu
phai ap dung qua trinh FPIC. Bat ky du an nao trong nganh lIam nghiép déu thudc
thé loai nay, vi du nhu xay dap thay dién hay du én vé cap nudc, xay dung dudng
giao théng hodc dudng sat, cho thué dat trong riing cong nghiép, xdy dung trang
trai nuéi tréng thay san, cac du an di qua viing dan cu hodc dat st dung dat nong
nghiép, dat lam vudan va dat riing.

Anh hudng ctia du an c6 thé mang tinh truc tiép hodc gian tiép. Mot vi du vé anh
huéng truc tiép la khi mét du én xay dap cé thé sé gay ra ngap lut dén cac hé gia dinh
song trong va quanh vung du an. Vi du vé anh hudng gian tiép la khi cay riing trén
mot ngon doi bi chat ha dé lam dudng va khi mua to sé dan dén x6i mon dat, gay anh
hudng dén doi séng clia ngudi dan trong khu vuc do.

15. Voss, M, & Greenspan, E 2012, Community Consent Index: Oil, Gas and Mining Company Public Positions on Free, Prior,
and Informed Consent, Oxfam America Research Backgrounder series, Available from: <www.oxfamamerica.org/
files/community-consent-index.pdf>. [7 January 2014].
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Cau hoi 7

Tai sao FPIC lai quan trong trong linh vuc quan ly rting va
thuc trang FPIC hién nay nhu thé nao?

FPIC can cho thuc hién du an nham khéng gay anh hudng tiéu cuc dén bat ky nhom
ngudi dan dia phuong nao. Bén canh cac du an phat trién néi chung hoat déng trén
nhiéu loai dat khac nhau, thi ngay cang cé nhiéu du an lién quan dén dat rimg vi muc
dich tréng rimng, khai thac g6, hodc bao vé va duy tri riing chat lugng cao. Mét trong
nhing du an nay cé tén goi“Giam phat thai tir mat riing va suy thoai ritng (REDD+)"'¢
véi muc tiéu gidm phat thai khi CO2 tu riing bang viéc kiém soat mat riing va suy
thoai riing, déng thai quan ly riing bén viing.

Nhiéu céng déng dia phuang va ngudi dan ban dia séng phu thudc vao nguén tai
nguyén riing, bai ho lay cdi, thic an, cd, chan tha gia stc, hai lugm cay thudc, hoac
b&i cac muc dich tin nguéng. Do d6 bat ky du an nao tac déng 1én viéc sirdung rimng
truyén thong do6 can phai dugc ngudi dan dia phucong chap thuan. Nhiing hoat dong
nay thudng dugc thuc hién theo luat tuc'”. Quyén FPIC la thiét yéu'® nhat la khi luat'
va quy dinh st dung riing con yéu thoac khéng cé. Do d6, FPIC can dugc ap dung dé
dam bdo cho qua trinh phat trién cong bang cho tat ca cac bén lién quan.

Nhiing nam gan day viéc thira nhan quyén tu quyét® clia ngudsi dia phuong dac biét
la ngudi dan ban dia da dugc cai thién dang ké. Vi REDD+, su chdp nhan quyén tiép
can dat té tién hoac dat theo luat tuc da dugc cling 6 trong linh vuc lam nghiép
chdng han nhu Huéng dan clia Chuong trinh UN-REDD vé FPIC. Gan day, FPIC dugc
phoi hop thuc hién vai cdc du an REDD+, tréng riing va cac sang kién khac trong linh
vuc lam nghiép?'.

16. DE biét thém théng tin, xin vui Iong xem t& rai “Bién d6i khi hdu, riing va ban” giai thich vé REDD+ do RECOFTC &n ban.
bang tai: http://www.recoftc.org/site/upload/content/pdf/REDDGrassroots-Q&A_eng_FINAL_226.pdf [18/12/2013].

17. Tuclélanhiing quy dinh hodc hoat déng truyén théng da trd thanh mét phan khéng thé thi€u cta viéc thuc hién mét
hoat déng dugc chdp thuan va mong dgi trong cdng déng, nghé nghiép, thuong mai.

18. Colchester, M 2010, Free, Prior and Informed Consent - Making FPIC work for forests and peoples, The Forest Dialogue.
Available from: <http://tfd.yale.edu/sites/default/files/tfd_fpic_researchpaper_colchester_lo-res.pdf>. [19 December
2013].

19. Luat hodc nhém luéat dugc théng qua bdi mét co quan 1ap phap hoac co quan quan ly nha nudc chinh thic

20. Anderson, P 2011, Free, Prior and Informed Consent: Principles and Approaches for Policy and Project Development, RECOFTC
& GIZ, Bangkok, Thailand.

21. Colchester, M & Ferrari, MF 2007, Making FPIC - Free, Prior and Informed Consent - Work: Challenges and Prospects for
Indigenous People, FPIC Working Paper, Forest Peoples Programme. Available from: <http://www.forestpeoples.org/
sites/fpp/files/publication/2010/08/fpicsynthesisjun07eng.pdf>. [19 December 2013].
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Cau hoi 8

Khung phap ly va chinh sach quéc gia, quéc té nao can phai
st dung FPIC va thuc té viéc thuc hién FPIC trong REDD+
dang dién ra nhu thé nao?

Sumé ta FPIC hoan thién nhat la tirTuyén bé ctia Lién Hgp Quéc vé Quyén clia ngudi
ban dia (UNDRIP) (xem Hop 7)% Trong 5 quéc gia muc tiéu cla du an tang cudng
nang luc REDD+ cép co s tai Chau A2 bao gom Indonesia, Lao, Myanmar, Nepal,
va Viét Nam, tat ca cac nudc ngoai trir Lao déu da ky vao tuyén bé. Mac du UNDRIP
da dugc chap thuan tai 147 qudc gia trong nam 2007 nhung tuyén bé nay van chua
mang tinh rang budc vé mat phap ly. Néi dung mo ta trong UNDRIP tap trung hoan
toan vao quyén FPIC cho ngudi dan ban dia. Tuy nhién FPIC cling cung cap hudng
dan hu ich cho cac cong dong dia phuong khac vi mét vai trong s6é ho séng tuan
theo luat tuc va phu thuéc vao nguon tai nguyén thién nhién dé phat trién sinh ké,
niém tin va van hoa?.

Mét tuyén b6 khéac clia Lién hgp qudc, Quyén phét trién, chira rang “tat cd moi ngudi
déu cé quyén phat trién"?. Dugc théng qua trong phién hop toan thé lan tha 97 va
6 hiéu lyc tir ngay 2/12/1986, tuyén bé nay c6 lién quan dén FPIC vi dé phat trién co
thé bén viing va dem lai Igi ich cho tat cd moi ngudi thi ngudi dan dia phuong can cé
kha nang kiém soat muc tiéu phat trién ctia ho. Su tham gia ctia cong déng vao cac
du an c6 anh huéng dén ho can phai tuan tha theo qua trinh FPIC?.

22. Edwards, K, Triraganon, R, Silori, C, & Stephenson, J 2012, Putting Free, Prior, and Informed Consent into Practice in
REDD+ Initiatives: A Training Manual, RECOFTC, IGES and Norad, Bangkok, Thailand.

23. Duan Nang cao nang luc vé REDD+ cho cdp cd sé tai Chau A dang dugc RECOFT trién khai véi su tai trg ciia Co quan
Hop téc va Phét trién Nauy (NORAD) tif ndm 2009. Du an tap trung chl yéu vao xay dung nang luc cho cac bén lién
quan cép cd s& vé REDD+, trong d6 cé cong déng dia phuong séng phu thudc vao dat riing dé phat trién sinh ké,
cén bd nha nudc tai dia phuong, cac té chic phi chinh ph, t6 chitc dan su'xa hoi, nha bao dia phuong, thanh nién va
céc t6 chic dua trén cong déng dé ho cé thé tich cuc déng gép vao chuong trinh REDD+ trong tuang lai va hudng
lgi tir chuong trinh do.

24. Conservation International 2013, Free, Prior, Informed Consent in Context. Available from: <www.conservation.org/
about/centers_Programmes/itpp/pages/free-prior-informed-consent-case-studies.aspx>. [12 December 2013].

25. United Nations 1986, Declaration on Right to Development. Available from: <http://www.un.org/documents/ga/
res/41/a41r128.htm>. [12 November 2013].

26. Edwards, K, Triraganon, R, Silori, C, & Stephenson, J 2012, Putting Free, Prior, and Informed Consent into Practice in
REDD+ Initiatives: A Training Manual, RECOFTC, IGES and Norad, Bangkok, Thailand.
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C6 mot s6 cong udc va tiéu chuin quéc té khac dé cap dén thanh phan ctia FPIC da
dugc nhiéu quéc gia trén thé gidi ky két. Vi du nhu Diéu 6 clia Cong udc vé cac dan
toc va bo lac ban dia & cac qudc gia déc 1ap (ban hanh bai T6 chiic Lao déng quéc
té tai s6 169, nam 1989) chi ra rang ngudi dan ban dia can phai dugc tham van “bat
ky khi nao cé su can nhac vé cac bién phap hanh chinh hay phéap luat ma cé thé anh
hudng truc ti€p dén ho” va rang nhimng tham van nay “sé dugc thuc hién theo hinh
thuc va béi canh phu hgp nham dat dugc thoa thuan hay déng thuan vé cac bién
phap do"%.

Céng udc vé da dang sinh hoc (1992) ciing khang dinh nguyén tic cta FPIC. Diéu 8
(j) chi ra rang viéc ti€p can kién thuc truyén théng, sang kién va thuc tién ctia cong
déng dia phuong va ngudi dan ban dia can phai c6 su déng thuan vai su théng tin
day du tu trudc hoac chap thuan dugc thong tin day du ti trude clia nhimng ngudi
nam git nhiing kién thirc, sang kién va thuc tién dé.

Trong boi canh REDD+, trong mot sé Hoi nghi cac bén (COP) gan day vé Cong udc
khung Lién Hop Quéc vé bién déi khi hau (UNFCCC) da c6 nhiéu quan tam dang ké
dén FPIC. Cho t&i cu6i nam 2010, yéu cau vé xa hoi va moi trudng trong REDD+ dua
trén Tuyén ngon ctia UNDRIP da dugc nhan manh. Gan day Chuong trinh UN-REDD
da xay dung Hudng dan vé Bong thuan dua trén nguyén tac tu nguyén, trudc va
dugc thong tin day dd?® nham tién t6i cac quy trinh tham van nhiing ngudi ndm
quyén clia cac bén lién quan moét cach hiéu qua véi va phu hop vaéi trach nhiém,
va trdch nhiém ctia ho trong khuén khé luat phap quéc té nham dat duoc su dong
thuan trong cac quéc gia déi tac khi cé thé.

27. International Labour Organization 1989, Indigenous and Tribal Peoples Convention - C169, (No. 169). Available from:
<http://www.ilo.org/dyn/normlex/en/f2p=NORMLEXPUB:12100:0:NO::P12100_ILO_CODE:C169#A6>. [7 January
2014].

28. UN-REDD Programme 2013, Guidelines on Free, Prior and Informed Consent. Available from: <www.un-redd.org/
Launch_of_FPIC_Guidlines/tabid/105976/Default.aspx>. [12 November 2013].
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Hép 7: Quyén FPIC

Tuyén ngén cla Lién Hgp Qudc vé quyén clia ngudi dan ban dia (UNDRIP) quy dinh tai
Diéu 32 (muc 2): “Cac bang (qudc gia) can phai tham van va hop tac tét véi ngusi dan
ban dia théng qua cac co quan dai dién ctia ho dé dat dugc DPONG THUAN DUA TREN
NGUYEN TAC TU NGUYEN, TRUGC va PUGC THONG TIN DAY BU trudc khi phé duyét
bat ky mot du an nao c6 anh hudng téi lanh thé cda ho”.

Nguén: United Nations 2008, United Nations Declaration on the Rights of Indigenous Peoples. Available from:
<http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdfl]. [7 January 2014].

Cong udc s6 169 cuia T6 chiic Lao Dong thé gidi quy dinh tai Diéu 7.1: “nhiing ngudi
dan lién quan phai c6 quyén quyét dinh nhiing van dé uu tién ctia minh trong qua
trinh phat trién vi qua trinh d6 anh hudng dén cudc séng, tin nguéng, thé ché va doi
séng tinh than ctia ho” va “dé ki€ém soat su phat trién kinh t€, van hoa, xa hoi clia ho” ti
muc c6 thé. Biéu 16 quy dinh “Viéc di dan sé chi dugc thuc hién khi ¢ su dong thuan
mot cach tu nguyén va dugc thong tin day du cta ho”.

Nguén: International Labour Organization 1989, Indigenous and Tribal Peoples Convention - C169, (No. 169). Available
from: <http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0:NO::P12100_ILO_CODE:C169#A6>. [7
January 2014].

Tuy nhién, vi REDD+ van con dang & trong giai doan phat trién ban dau nén nhing
cudc thao luan lién quan dén FPIC trong REDD+ mgi chi dugc thuc hién & nhiing
nam gan day tai mot s6 khu vuc thi diém va mét sé du én REDD+. Phuang cham
REDD+ “kh6ng gay hai” cho ngudi dan dia phuong trong bat ky tinh huéng nao dugc
dat lam trung tam clia cac sang kién hién nay vé FPIC trong REDD+.
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G cap qudc té, mot s it cac quoc gia da thong qua luat vé FPIC, vi du nhu & Philippines
nam 1997 va Peru ndm 2010. Trong béi cdnh cGia Chau A Thai Binh Duong, trudng
hgp ctia Philippines rat dién hinh. Philippines da ban hanh luat vé quyén clia ngudi
ban dia (IPRA)? nam 1997. Luat nay cong nhan quyén tu quyét cia ngusi dan ban
dia va cung cdp co ché bao vé tai san t8 tién cling nhu cadc ngudn tai nguyén cua
ngudi ban dia. Luat IPRA ti€p nhan khai niém FPIC la phuong tién bao vé quyén va
loi ich cGia ngudi ban dia, cho ho quyén phat biéu y kién ctia minh vé nhiing van dé
anh hudng dén ho. Luat IPRA yéu cau FPIC phai dugc thuc hién truéce khi khai thac
nguon tai nguyén trén dat dai va tai san cla té tién ctia ngusi ban dia. C6 nhiéu co
ché va khuén khé cdp quéc gia & khu vuc phan dnh cac nguyén tac va gia tri cot
16i ctia FPIC. Vi du: quy trinh c6 tén goi “Cai cach giao quyén dat cong dong” & Thai
Lan, “Luat khu ban tén” & Campuchia®, “Luat tu tri dia phuong” & Nepal®'. “Danh gia
tac dong mai trudng”*? @ Thai Lan. Gan day nhat, phan quyét clia Toa an hién phap
Indonesia la mét minh ching khac vé khéi phuc quyén st dung dat riing cho nguai
dan ban dia. Phan quyét toa an cling céng nhan quyén tu quyét cho cong déng ban
dia (xem Hop 8).

29. Republic of the Philippines 1997, The Indigenous Peoples’ Rights Act of 1997, Republic Act (No. 8371). Available from:
<http://www.gov.ph/1997/10/29/republic-act-no-8371/>. [7 January 2014].

30. Council for Development of Cambodia n.d., Law on Nature Protection Areas (Protected Area Law, No. 080104).
Available from: <http://www.cambodiainvestment.gov.kh/law-on-nature-protection-area-protected-areas-
law_080104_080104.html>. [7 January 2014].

31. Nepal Law Commission 1999, Local Self Governance Law 2055. Available from: <http://www.lawcommission.gov.np/
en/prevailing-laws/Prevailing-Laws/Statutes---Acts/English/Local-Self-governance-Act-2055-(1999)/>. [7 January
2014].

32. Edwards, K, Triraganon, R, Silori, C, & Stephenson, J 2012, Putting Free, Prior, and Informed Consent into Practice in
REDD+ Initiatives: A Training Manual, RECOFTC, IGES and Norad, Bangkok, Thailand.
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Cau hoi 9

Nh{ing thach thic chinh nao gay can tré viéc thuc hién FPIC
trong REDD+ va ca quan nao sé dam bao FPIC trong REDD+
dugc thuc thi & cap quoc gia?

FPIC can dugc nhirng ngudi xay dung du an khéi xudng va dugc mot bén doc lap thi
ba danh gid. Tuy nhién khong c6 su d@m bao nao vé viéc FPIC sé luén dugc thuc hién
nhu mong dgi. Vi du nhu & Indonesia, mot bén déc lap xac minh FPIC dugc cho la
qua nhe tay trong viéc danh gia viéc tuan tha FPIC®. Tuong tu trong mot trudng hop
& Philippines, c6 rat nhiéu vi du minh chiing cho su yéu kém trong thuc hién FPIC do
hiéu sai va van dung khéng dung qua trinh FPIC (xem Hop 9).

Kinh nghiém van dang dugc tich Iy va chia sé dé rat ra bai hoc va cai thién quy trinh.
Tuy nhién diéu quan trong luu y la méi tinh huéng sé khac nhau va do dé can thich
Ung FPIC theo boi canh, nhu dugc rit ra tuir kinh nghiém ctia Chuong trinh UNREDD
Viét Nam (xem Hop 10). Do d6 chi tiét vé qua trinh FPIC dugc ap dung nhu thé nao,
khi nao, & dau va véi ai rat can thiét nhu da trinh bay trong céc phan trudc.

Nhu dé cap trong céc vi du & Hop 9 va Hop 10, viéc thuc hién FPIC trong REDD+ tai

dia phuang gap mét s6 thach thic chd yéu sau:

« Cong déng dia phuong can c6 day du thoi gian dé tham gia vao FPIC va ho phai
dugc dén bu thdéa dang.

«  Nhing thanh vién cong déng tham gia vao quy trinh ra quyét dinh nén la nhiing
ngudi tham gia vao quy trinh tim kiém sy d6ng thuan. Trong trudng hop nay su
lién tuc sé dugc duy tri va cac tham du vién cé thé tiép tuc dugc thong tin vé céc
khia canh c6 lién quan clia du &n va ctia FPIC.

« Cac bén can phai tuan thl va ton trong tat ca nhiing théng nhat vé han chot
dugc duara.

« Mac du qua trinh FPIC c6 thé phuc tap nhung quan trong la cac théa thuan bat
budc phai dugc tuan theo & cap dia phuong, quéc gia va ca cap khu vuc.

- S& hitu dat dai theo luat tuc va luat phap can phai dugc xem xét va ton trong
trong qua trinh FPIC. Diéu nay doi hoi can cé nhiéu thai gian.

33. Edwards, K, Triraganon, R, Silori, C, & Stephenson, J 2012, Putting Free, Prior, and Informed Consent into Practice in
REDD+ Initiatives: A Training Manual, RECOFTC, IGES and Norad, Bangkok, Thailand.
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Nang luc clia cac bén lién quan can phai dugc ting cudng dé ho c6 thé tham
gia hiéu qua vao qua trinh FPIC, dac biét khi du an con méi vai cong dong dia
phuong va nguai dan ban dia.

Tat ca cac nhém céng déng dia phuang va ngusi dan ban dia can phai dugc cung
cdp da thai gian dac biét déi véi viéc thu thap théng tin téng hop va xay dung
niém tin cho cac bén tham gia vao quy trinh.

Viéc truyén tai toan bo thong tin du an theo ngén ngir dia phuong cho cong
déng dia phuong va ngusi dan ban dia theo cach thic phu hgp vé van héa la mét
thach thic 16n. Do d6 hiéu qué nhat 1a thué thic day vién la ngudi dia phucng
cung tham gia vGi ngudi dé xuat du an va thanh vién cong déng dia phuong. Vi
vay trudc khi thic ddy vién lan dau tién dén véi cong dong va ngudi dan ban dia,
ho can phai dugc thong tin day da vé du an; déng thai nang luc cdia ho cling can
dugc nang cao dé co thé truyén tai mot cach tot nhat nhiing thong tin vé du én
cho cong déng.

Né&u khong mét thic day vién nao néi duge ngén ngilt clia cdng dong dia phucng
va ngudi dan ban dia thi can chi dinh moét ngudi phién dich cé nang luc.

Can c6 co ché khiéu nai dé ngudi dan bay té nhiing buc xtc hay su khéng hai
[dbng ctia minh nham tranh nhirng mau thuan “Ién dan”.

Nhing théng tin cung cdp cho ngudi dan can phai day da va trung lap

Can c6 mét quy trinh xac minh déc lap va hoan thién

D0Gi véi REDD+, cac nha tai trg va nhiing ngudi ing hé cho REDD+ van chua dong
nhat trong cach st dung thuat ngtt “dong thuan”. Di€u nay lam tang thach thuc
trong viéc thuc hién FPIC trén thuc tién.

Nham tranh su anh huéng cia ngudi dé xuat du an, can thuc hién FPIC mot cach
phu hop bang viéc khong ap dat hay de doa dé dat dugc déng thuan, vi du nhu
ép budc, mua chudc, de doa hodc gay ap luc chinh tri va xa hoi.



Hép 9: Vi du vé thach thiic cé lién quan dén viéc thuc hién FPIC

Tai Philippines, su yéu kém trong thuc hién qua trinh FPIC clia cac cong ty khai khoang
da dan dén hau qua cau trdc hé thong khéng day da va that bai trong thuc hién. Vi dy,
nhiing yéu kém vé hé théng c6 thé ké tén nhu sau:
«  Trudc nam 2012, FPIC dugc yéu cau thuc hién chi mét 1an - vao thai diém bat dau
duén
Khong cé mét thi tuc ndo dugc thuc hién dé phan déi viéc déng thuan chi dugc
thuc hién mot 1an hodc dé hoan lai mét du an khéng tudn tha theo nguyén tic
dam bao FPIC.
Chi can c6 d6ng thuan clia ngudi dan bén dia ké ca khi du an c6 thé anh hudng téi
nhiing nguai khong phai la ngusi ban dia.
Khéng cé co ché giam sat xac dinh hanh vi vi pham trong qua trinh FPIC va thuc
hién Bién ban théa thuan (MoA) gilra cong ty khai khoang va nguai dan ban dia.

Viéc ky két Bién ban théa thuan dugc thuc hién bén ngoai cong déng c6 thé gay
mat ldng tin cia cong dong d6i véi nhiing ngudi lanh dao va cac bén ky két dugc
chi dinh.

Cac van dé trong cong tac thuc hién cling gay anh hudng dén qua trinh FPIC, vi du nhu:
Cong ty that bai trong viéc thuc hién tham van trudc véi cong dong trén hién trusng
Khong ton trong qua trinh mang tinh tap quan cia ngudi dan ban dia trong viéc ra
quyét dinh hodc trong tuyén ngén hay giao thiic FPIC
Trinh bay sai léch vé tinh hinh dia phuong trén phuang tién truyén théng va kiém
soat nguén thong tin
Dung qua dé héi 16 va cuéng ché
Chinh phi khéng c6 can thiép phu hgp dé€ ddm bao thuc hién FPIC trudc khi bat
dau du an
Théng tin chi dugc phia nha dé xuat du an cung cap; chinh pha dua ra nhiing
huéng dan khéng ddy da vé néi dung théng tin va thi€u su tuyén truyén phé bién
théng tin moét cach cong khai
Thiéu co ché khi€u nai, théng tin, gido duc va truyén théng khéng day da vé qua
trinh FPIC va du an dé théng tin cho viéc ra quyét dinh.

Nguén: Oxfam America 2013, Free, Prior and Informed Consent in the Philippines, Briefing Paper. Available from:
<http://www.oxfamamerica.org/files/fpic-in-the-philippines-september-2013.pdf>. [7 January 2014].




Cac co quan qudc gia ban hanh luat hay quy dinh vé FPIC phai chiu trach nhiém dam
bédo rang FPIC dugc tuan thd. Viéc kiém tra can dugc cac co quan qudc gia co lién
quan bat dau, tuy nhién tot nhat la c6 mot bén tu van doc lap tham gia vao giam
sat viéc thuc hién FPIC. Pac biét trong bdi cdnh cu thé ctia REDD+, céc co quan quéc
gia chiu trach nhiém vé REDD+ can khéi xudng kiém tra viéc thuc hién FPIC. Cac t6
chtic phi chinh phii quéc gia lam viéc vé FPIC hoac Uy ban quéc gia clia ngudi ban
dia (NCIP) (vi du: tai Philippines) c6 thé diéu tra trung lap. Mot ca nhan hay mot nhom
ngudi khéng tham gia vao qua trinh FPIC rat phu hgp cho viéc thuc hién kiém tra
trung lap. Gan day c6 hai té chiic c6 kinh nghiém chiing thuc qua trinh déng thuan
trong REDD+ c6 tén goi Lién minh khi hau, cong dong va da dang sinh hoc va Tiéu
chuén céc bon (CCBA) dugc xac minh.

Khong cé hinh phat nao dugc dap dung néu FPIC khéng dugc thuc hién mét cach day
du, theo cach khéng trung 1ap, hodc theo cach khac véi nhiing hudng dan** dua ra.
FPIC cling nham giam thiéu mét cach ti da rui ro khi thuc hién mot du an dé xuét.
Nhu dé cap phia trén, viéc thuc hién mét qua trinh FPIC cong bang va day du rat c6
lgi cho ngui dé xuat du an va cong déng dia phuong trong dé cé ngusi dan ban dia.

34. Motoc, A & theTebtebba Foundation 2005, Legal Commentary on the Concept of Free, Prior and Informed Consent,
Legal Working Paper Submitted to 21st Session of Commission on Human Rights. Available from: <www2.ohchr.org/
english/issues/indigenous/docs/wgip23/WP1.doc >. [5 January 2014].
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Cau héi 10

Vai tro clia ngudi dan dia phuong véi viéc ap dung FPIC trong
boi canh REDD+ la gi?

Ngudi dan dia phuong c6 quyén chdp thuan hay tir chéi déng thuan ctia ho tai cac
thai diém khac nhau. Ly tudng nhat, ho nén la nhiing ngudi dua ra quyét dinh cudi
cung. D& dat dugc mét quyét dinh déng thuan hay ti chéi thi can luu y nhiing diém
sau:

- Ngudi dan dia phuong can phai tu té chic va théng nhat vé qua trinh tim kiém su
déng thuan, co quan va ngudi dai dién cla ho.

« Ngudi dan dia phuong cé quyén yéu cau boi thudng cho khoang thai gian ma ho
danh dé tham gia thu thap théng tin FPIC.

«  Qua trinh nay sé thuan Igi hon néu cac bén lién quan c&i mé va san sang hoc hoi
vé cac khia canh ctia du dn méi, dong thai danh da thoi gian dé thao luan vé du
an dé xuat va/hodc cac lua chon thay thé.

«  Qua trinh nay c6 thé dugc thac day vién dia phuong dan dat. Ho la nhiing ngudi
c6 ky nang lam don gian hoa cac yéu t6 chinh cia mét du an dé xuat theo cach
ma ngudi dan thon ban dia phuong dé hiéu va dé nam bat. D& chia sé thong tin
vé du an mot cach dé hiéu han, c6 thé sir dung cac cong cu don gian nhu tranh
anh, déng kich, mua réi, hat, v.v...

«  Thuc day vién cap co sé cling c6 vai trd quan trong trong viéc khuyén khich céc
bén lién quan, trong d6 c¢6 phu ni, chia sé quan diém cla ho va vi thé c6 thé
doéng gop bang cach tich cuc tham gia vao qua trinh FPIC. M6t s6 phuang phap
ti€p can co ban c6 thé stirdung dé gitip cong dong dia phuang chia sé quan diém
mang tinh xay dung hon bao gém viéc dé cap mét cach ré rang cac van dé va moi
quan tam khac nhau ctia cdng déng dia phuong, thuc day thao ludn nhém nho
trong cac nhom kinh té€ xa héi khac nhau trong thén, téng hop két qua thao luan
va trinh bay lai véi cong déng dia phuong.

« Tat ca cac bén lién quan bao gém phu nl, nhém dan toc thiéu s6, cdc nhom thiét
thoi khac va y kién tir nhirng dai dién ctia ho can phai dugc ton trong vi muc dich
hoc héi lan nhau.

«  Khuyén khich ngudi dan dia phuang xay dung long tin véi cac bén lién quan cé
thé tham gia vao du an dé xuéat & céc giai doan khac nhau ciing rat hitu ich, hoac
xay dung long tin véi nhitng ngudi chua ma ho chua tiing chia sé quan diém vé
duan.

. Can thiét 1ap va van hanh cac thé ché ra quyét dinh va co ché khiéu nai.

«  Ngugi dan dia phuong c6 thé quyét dinh ho c6 thué bén thit ba hay thué cé van
phap luat hay khéng.
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St ménh ctia RECOFTC la tang cudng nang luc cho
ngudi dan dia phuang dé ho cé quyén tét hon,
quan tri cai thién hon va lgi ich céng bang hon tur
quan ly cdnh quan riing bén ving trong khu vuc
Chéau A - Thai Binh Dudng.

RECOFTC cé i tri dac biét va quan trong trong thé
gidi lam nghiép. RECOFTC la t6 chiic phi lgi nhuan
qudc té duy nhat, chuyén vé phét trién ning luc
cho 1am nghiép céng d6ng. RECOFTC tham gia vao
cac mang lugi chién lugc va d6i tac c6 hiéu qua véi
céc chinh phu, t8 chiic chinh ph, xa héi dan su,
khu vuc tu nhan, nguai dan dia phuong va cac vién
dao tao, nghién ctiu trong va ngoai khu vuc Chau
A —Thai Binh Duong. Véi han 25 nam kinh nghiém
trén tam quoc té va cach ti€p can nang dong trong
xay dung nang luc — bao gém cé nghién ctiu, phan
tich, cac diém trinh dién va san phdm dao tao —
RECOFTC trién khai gidi phap d6i méi cho con
nguai va ring.
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